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Al IN THE HATTER OF
An appeal agyainst tho reflusal to
leoue permisaion to place £i11 anda
construct two residential dwellings
on part of Lot 1 in Concession VIII
in the Township of ueoryina in the
Rayional #Municipality of York, shown
we parts 2 and 3 on Plun O3=2282,

wECRGh BAPIT and RUHDRTD KapIvp

Appallants
~ and -
SoUTH LAKD SIMCOE COQUSERVATION
AUTHORITY
Respondent

L.5. Dorgey, for the appellants.
K.C. 1ill, for the respondent.

“he appellants appealed to the Mlnister of Uatural
Regources from the rafusal of the ruspondent to gyrant permission
to construct rosidential buildinags on part of Lot 1 in Concession
VIII in tha Township of Caorgina, shown as parts 2 and 3 on
Reference Plan 65R=-2282. 57 Ontarilo Zagulation 354/8L the power
and duty of hearing such Gppeals were assigned to the lilning and
Lands Commivsioner. %he appeul was heard in Toronto on December
2. 1983,

The subject lands lic on the northerly linit of
Eazvenshoe Noad, the road allowance Letween the Tewnships of East
Gwillimbury and Horth Gwillimbury, as widened and measure
spproximately 136.62 feet by 141 feet. The subject lands are
situate in the centre of a broad flood plain that has bsen mapped
by Marshall, Macklin, lMonaghan Limited for the raspondent, which
mapping has been filed and forms part of Regulation 179 of
fevised Regulaticns of Ontario, 1980. The appollants called B,
C. Leung, P.Eng., an engineer with Marsnall, Maculin, tHonaghan
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Linited whu had prepared tha flood plaln 1mappsing and conseguently
ther: was little Jdiszute as to ths relevant facts respecting floods.
The evidence Llndicatos that the floolinc condition was attributable
to a dam at Zaldwin which is aporeozimately four kilametras
downstream wlith tho result that the flooding has 2 backwater effect
with very low velocities. ilowever, the elevatlon of the regional
flood at the subjoct lands is 229,7 wetres. [Ihe elavation of the
subject lands 227.58 and 227,83 netres w~ith the rasult that in a
regional storm the subject lands would be sublect to two metres of
flooding. The report ¢f Louny, filed aa Tab 1l of txhibit 4, shows
that in the event o a one hundred year storn there would be .54
matres of flooding. The elovation of Ravenshoo [load as 1t crozses
the flood plain is below tha regylonal flood elevation and at the
subject lands the road would be subjact to 1,3 netreg of fleoding or
approximately four feet., This condition extends for at least
one=helf Kilometre on each slde of the subject lands with the regult
that in a regional flood there would be ne ingrese to or egrecs fraom
the pubject landa., The intarsection of jighway 42 and Ravenshoe
Road which is some 600 metres westerly of the subject lands would be
under watar,

Loung was able to desiyn a method of flood proofing the
proposed bulldings by suggesting very high foundationus without
openings and othar protections. lle indicated that the velocities
were relatively slow and the risks of erovsion to such buildinge were
slight. In his report he concluded,

We are, therviore, of the opinion that the

construction of the residential unite on

resers. George and Robert Kapit's properties

are feasihble from an enginsering point of view

and would have winimal effect on adjacant
properties,

It was patent that the conclusion of the enginear did not
refer to matters of the position of occupants of the proposad
buildings during a regional storm and when the tribunal put this
question to the witness, the witness was unable to refer to any

policy of any authority which recorimended the placing of residential
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construction in landsy tnot wers scbiject to over six feat of flooding
in a regional stormn.

Two baeilc lssues are contained in this case. Firastly, the
yuestion arises as to the offwct to be given to a peries of steps
taken by the avpellants and their predecessors in title to have the
two parts established as building lots. & second issue involved a
legal guestion of whether the jurisdiction of ths respondent extends
to matters of safoty of persons as contrasted with management of the
land and the buildings thaereon in respact of flooding.

with refurence to the firat issue, a predecessor of the
appellants applised to the Land Livision Cownmlttwe of thae neglonal
Munieipaulity of Yurk for a severence to create the two parts of the
subject lands. This matter 4as dealt witi In 1377 following a
submission of the respondent that was fllea as exhibit 8. ‘the
decluvion of the Committea, filled as Tab 1 of Lxinioit 4, recogniged
the concerns of the rasspondent and in the s=coad garagraph on tha
socond page of the decision it vas stated,

+++The Zouth Lake JSimgce Consaervation

authority advises that the owner's land lies

within the £ill and construction limnits for

thie Township of Georcinu and as such the site

dilsplays a potantial hazard relating to

flooding, drainage, water storaye, erosion,

ete, The Authority recommends that the owner

describe and map by means of a preliminary

engineering report, the extent of f{looding

which would occur on the site as a result of

4 Recicnal storrm and prior to the initiation

of any grading or construction prepare an

engineering report acceptable to the

Authority and the Ministry of llatural

Resourcee duscribing the means whereby storm

water will be conducted from the site and

arogion and siltation and their erffects

contained both during and after construction.

The Authority further reconwends that soue

form of vegetative cover be maintained on the

cite prior to the initiation of any
construction.

In 1980 the appellants acquired the subject lands at which time
approval of the York Region Health Unit to install a septic tank and
tile bed and of the Townshlp of Georgina for an entrance had been
obtained. The oral evidence indicated that although no applications
for building permits had been issued oral assurance had been gliven
by the Township officials that such could bhe forthcoming. Upon
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foruml appllecation bainy male at a later dats the applications ware
rafused pendling the requirenent of gpermission of the raspondent. In
the interval in 19890 an application had henn made to the Conmittaee
0f Rdjustmants for a minor variation to the woning hy-law respecting
the minimum lot area requirements. Apparently there was an
exception provision in the general by-law respecting previously
subdivided areas and the two suhject parcals were aoverlooked.

The respondent refused the apvlication for permission on
the grounds that thare was a potentlal for loss of life to the
cccupants and for dsmage to the structure itself, reduction of
storage capacity and constriction of the flood flows and the issue
of precedance. On the issve of prrecedence a.A. Timmins, the
Regqulationc Officer, admitted that he had not raceived an
application in which the numercus local coneentz had been obtained.
This had reference to some cone thousand anclications. However, the
tribunal io of the opinion that ity responsibility is to look at the
werits of the application apart from the actieon taken by other
controlling bodies and should not be influenced by the fact that
zoning and other local provisiosns can be complied with in
constructing the buildinga that are tha subject of the application.
The real inplication in the viaw of this tribunal of the precedent
argument is that what tranaplired in the past is not significant but
what might transpire in the future is the relevant consideration in
respact of matters of precedent and the svidence of the respondent
indicated that there were within the arsa under the Jjurisdiction of
the respondent other similar lots where refusals of permission have
been made and where applications might be brought in the future. It
ls apparant from lookiny at Exhibit 2 that a significant number of
such anplications might be made along Ravenshoe Road.

Assuming that the proposal of Laung will meet concerns of
safety to the buildings and assuming that the tribunal could
discount the issues of loss of storage capaclty and constriction due
to the wide widthe of the Zlocd plalin the tribunal is not aware of

any policy of flecod plaln managemwent that would permit the
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construction of residentlial huildings In an area that is subject to
two metres of floodinyg in a reglonal storm. The policty of the
Province in respect of construction in the reglonal flood plain
contemplates that authorities may adopt a policy of permitting
construction in what is known as tha flood fringe, namely, the area
above the elevation of the one hundred year storm but the evidence
indicates that the subject lands are within the flood plaln of the
one hundred vear storm and this policy would not be applicable. The
Provincial policy also requires that the buildings be flood proofed
and access be provided. The latter cannot be provided in resnect of
the subject lands by reason of the depth of flooding over Ravenshoe
Noad aven if sufficlent till were placed on the aubject landa to
provide access to that road. In the opinicon of this tribunal the
degree of flooding in a regional storm ie ®o severe that tha
permission sought should be refused.

The second lsesue raised by counsel for the appellants was
that the very matter discussed above and reliad on by the
raspondent, nanely, safety of persons, is not & proper matter for
consideration. Reliance was made on the fact that the subject of
consideration under section 4 of Regulation 179 is "control of
flooding®. It was submitted that this phrase does not include a
consideration of the safety of occupants of buildings. Reference was
made to the objects of a conservation authority contained in section

20 of the Conservation Authorities Act which reads,

20. “The objects of an authority are to
establish and undertake, in the arca over
which it has jurisdiction, a program designed
to further the conservation, restoration,
development and management of natural
resources other than gas, oil, coal and
minerals,

It. was submitterd that the objects of the conservation
authority being limited to natural resources have no relation to the
safety of persons and provisions for the safety of persons must be
found in other statutas of the Provineca such as thosa dealing with
tha COntario Building Code and municipal by-laws.

Counsel for the respondent argued that the key wordas in

the objects section wore the words "development and management® and
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that these worlds are sufdiciently broad to cncoapass a considoeration
of the conduct that is to be carried on in counectlon with natural
resourcas and includes the considaration of thu pusition of
occupants as contrasted with bulldings themsaslves.

At the outset the tribunal has some fifficulty in relating
the provision regspecting objects of consorvation authorities to the
leglslative jurisdiction of a conservation authority that flows from

gection 22 of the Conservation Authorities wmct. 1in the view of thie

tribunal the phrase to be interpreted is the phrase found in the
Regulation, namely, “control of [looding® and the issue to be
daterminaed is the legal meaning of that phrase as it 1es found in
regulation 179.

It may be noted at the outset that the phrase in the
Pegulation probably has the sase meaning as it contains in clause
24(1) (£) respecting the zcheduling of areas in w»nich the placing cof
f111 is prohibited or raegulated. This tribunal in the past has
dealt with thie phrase and has polntaed out that the addition of the
words "control of" to the word “floodiny® glves the phrase a Lroader
meaning than 1f the phrase "prsventlon of flooding® had been used.
In previous cases the interpretation had besen made ln connection
with flood control programs and particularly in roaspect of the iasue
of the method of dealing with storage capacity which frequently in
the individual case has & cinimal effect but if every landowner was
granted the same permission ae the applicant was requesting there
would be a significent exhaustion of the storage capaclty. In the
view ©of this tribunal the phrase is broad anough to enconpass a
concept of protection of people as well as protection of bulldings
and land from the ravages of flooding. Tha tribunal cannot accept
the principle that the pnrase and the area for conslderation under
the Regulation does not inclule a consideration of the safety of
individuals who are exposed to floods. Harly warning systema cannot
operate without relation to indivlduals as contrasted with physical
things and this tribunal in the past has considered steps taken in a

fairly broad area of flood control programs in dealing with
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anplicaticns. Accordingly, tha tribunal s of the apinion that this
{guus cannot be resplved in favour of the appellants.

IT I5 CHDERED that tne acpeal in this matter te and is

hereby diasmissad.

At IT I5 FURTUER OULERLI: that no cowls shell bo pazable

by any of the partiss to the appeal.

DATLD tils 4th day of Januwary, 1944,

Original signed by G H. Ferguson
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